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1. Welcome
This update of our procurement bulletin focuses on recent case law. The Covanta case, in which an injunction was granted to suspend
a £1 billion waste contract, is interesting, particularly the Court’s reasoning for holding that damages would not be an adequate
remedy. Two other cases clarify when the limitation period starts to run and one of them also highlights the importance of ensuring
that the writ is widely drafted to include all potential claims.
As highlighted in our last update, the key policy evolution at this time is the agreement by the EU institutions (the Commission,
the Council and the Parliament) of the final drafts of the new EU Public Procurement Directives.  The three new Directives are now
expected to be adopted in April 2014 following which we will update you on the changes in more detail.
I would like to take this opportunity to wish you all a happy Christmas and a healthy and prosperous new year!

2. Summary of caselaw
2.1 Relying on the experience and capacity of others1
In this case an Italian law stated that a candidate or tenderer for a public works contract could only rely on the capacity of one other
party for the purposes of its tender submission, specifically in relation to selection criteria (e.g. economic and financial standing,
technical and/or professional ability). RTI, a consortium, tendered for a public works contract for the upgrade of a provincial road.
RTI’s tender submission relied on two third party organisations and this led to its exclusion from the process. RTI (and the lead
contractor from the RTI consortium) challenged this decision arguing that it was not compatible with European procurement law.
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Article 47(2) of Directive 2004/18 provides that “an economic operator may, where appropriate and for a particular contract, rely on
the capacities of other entities, regardless of the legal nature of the links which it has with them. It must in that case prove to the
contracting authority that it will have at its disposal the resources necessary, for example, by producing an undertaking by those
entities to that effect.” Article 47(3) of Directive 2004/18 further states that “An economic operator may, where appropriate and for a
particular contract, rely on the capacities of other entities, regardless of the legal nature of the links which it has with them. It must in
that case prove to the contracting authority that it will have at its disposal the resources necessary for the execution of the contract, for
example, by producing an undertaking by those entities to place the necessary resources at the disposal of the economic operator.”
The Italian court decided to refer the question to the European Court of Justice (ECJ) asking whether Articles 47(2) and 47(3) of
Directive 2004/18 must be interpreted as precluding national legislation which disallows reliance on the capacities of more than one
third party organisation.
The ECJ concluded that Directive 2004/18 does allow economic operators to combine their capacities in order to satisfy any minimum
capacity set by a contracting authority, on the condition that the candidate (or tenderer) relying on the other economic operators’
capacities can show that it will actually have at its disposal the resources of those entities. Therefore, the ECJ concluded that Directive
2004/18 precludes any national provision, such as the Italian law described in this case, which limits an economic operator participating
in a public tender process from relying on the capacities of more than one organisation for the same qualification category.

2.2 When does time start to run? Two contrasting cases on the time limits for bringing an action under public
procurement law.
Nationwide Gritting Services Limited v The Scottish Ministers2
Transport Scotland is an agency of the Scottish Ministers and has responsibility for the management and maintenance of trunk roads
in Scotland. During the very cold winter of 2010/2011 Transport Scotland purchased de-icing road salt in January 2010 and between
August 2010 and February 2011. The salt was purchased from a number of suppliers. The procurement of the salt was above threshold
and therefore governed by the Public Contracts (Scotland) Regulations 2006 (as amended) (the Scottish Regulations). These are
broadly comparable to the Public Contract Regulations 2006 (as amended) that apply to Northern Ireland, England and Wales.
During the course of 2010 and 2011 Nationwide Gritting Services Limited contacted Transport Scotland by telephone and email to
try and secure business.
In August 2010 the Scottish Salt Group published a report on its website about road treatment in Scotland during the winter of
2009/2010. The report stated that Transport Scotland had purchased emergency supplies of salt. In December 2010 the Taxpayers’
Alliance published a report which also indicated that Transport Scotland had purchased road salt from a number of named suppliers
(none of which were NGS). On 27 April 2012 a customer of NGS informed NGS that Transport Scotland had purchased road salt and
was storing it.
NGS wrote an email to Transport Scotland on 30 April 2012 stating that they had heard about the purchase of the road salt but
could not find “any request for a quote or any published tender for such provision of salt”. It further stated that it could not find any
notice of the contract for the storage of the road salt either. Transport Scotland responded on 30 May 2012 stating that, given the
“extreme urgency” of the situation, derogation from the Scottish Regulations had been granted to allow the procurement to proceed
immediately.
NGS challenged the direct award and commenced proceedings on 28 August 2012. The issue before the court in the hearing
concerned the Scottish Ministers’ submission that the NGS claim was time barred. The relevant limitation period during this time was
three months.
The Court noted that the key issue was the degree of knowledge that NGS had before 28 May 2012. In assessing this, the Court
looked at three circumstances:
1.
2.

There were no existing business relations between NGS and Transport Scotland and Transport Scotland did not normally
purchase road salt.
Transport Scotland could have purchased the road salt in accordance with the Scottish Regulations, for example under an
existing framework agreement. There was no reason for NGS to assume that Transport Scotland, as a contracting authority, had
acted in breach of the procurement legislation.

3.

The failure by Transport Scotland to publish a contract award notice in the OJEU.
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The judge stated that NGS may have had suspicions in 2010 and 2011, but that this did not amount to hard information. Further, what
NGS had been told by the customer was hearsay evidence, and NGS acted properly by asking Transport Scotland for information
on the matter. The wording of the NGS email did not suggest that NGS had sufficient information to make an informed decision.
The Court concluded that, as at 28 May 2012, NGS only suspected that an infringement had occurred (it was not until the Transport
Scotland email of 30 May 2012 that these suspicions were realised). Therefore, the grounds for proceedings had not arisen by 28 May
2012, and the time-bar argument was rejected. The case was referred for full trial at a later date.
Comment
It is important to note that the time limit for bringing proceedings is no longer 3 months. It is now 30 days beginning with the date
when the economic operator first knew or ought to have known that grounds for starting the proceedings had arisen. However, this
case helps to illustrate the level of knowledge required by the operator to start the limitation period. It is noteworthy that, in the
absence of any award notification to the market, the Court decided that knowledge only arose when Transport Scotland sent the
email of 30 May 2012 stating that there had been a number of direct awards.
Corelogic Limited v Bristol City Council3
Bristol City Council initiated a mini-competition for the provision of local government software under an established framework
agreement. Two companies, Corelogic and Liquidlogic, were invited to submit tenders. Corelogic’s tender was unsuccessful and it
requested further information about the price taken into account during the tender evaluation. The standstill period was extended.
Before the end of the extended standstill period, Corelogic’s solicitors wrote to Bristol City Council claiming that the award decision
letter failed to include the information required by the Public Contract Regulations 2006 (as amended) (the Regulations).
A further extension to the standstill period was granted and Corelogic issued proceedings before this expired. During the course of
proceedings Corelogic became aware of certain other grounds for action and wrote to Bristol City Council with a draft amendment
to the claim form (i.e. the writ). Bristol City Council objected to the amendments arguing that they raised new causes of action which
were statute barred as they were raised outside the 30 day limitation period.
The original claim form stated that the post-tender feedback was inadequate and was in breach of the Regulations and/or the EU
principles of equal treatment, transparency and non-discrimination. However, the amended claim form made additional allegations of
manifest errors in the assessment of Corelogic’s tender price and alleged that Bristol City Council had failed to disclose the formula
used for calculating scores as well as applying an undisclosed award criterion. Bristol City Council claimed that these amendments to
the claim form constituted new claims. However Corelogic argued that the amendments to the claim form were simply clarifications,
and this was clearly apparent from the context of the original claim form.
The High Court concluded that the amendments to the claim form amounted to new claims that did not arise out of the same or
substantially the same facts as those set out in the original claim form. The court noted that different parts of the Regulations were
cited in the original claim form to those cited in the amended claim form. The damages being claimed were also different.
In addressing the limitation period, the court identified the date upon which Corelogic knew that the new claims could be pursued
and found that the date of the amendments (taken as being the date for the hearing) was outside the strict 30 day limitation period
set down by the Regulations. No grounds for an extension of time were found and the High Court refused the amendments to the
claim form.
This case highlights the importance of ensuring that the writ is widely drafted to include all potential claims. The case is also a clear
warning that causes of action not included in the writ cannot then be brought outside of the 30 day limitation period.

2.3 Requests for information after the submission deadline: some further clarification4
The Danish Ministry of Science, Innovation and Higher Education held a competitive competition for the provision of seven advice
centres (a Part B service). Candidates where required to submit certain information at a pre-qualification stage to satisfy minimum
requirements relating to their economic and technical qualifications. A copy of the most recent balance sheet for the candidate
was one such piece of information. Two of the candidates who made submissions failed to attach their balance sheets. These two
candidates, along with a third called Manova, passed the pre-qualification stage and were invited to submit tenders. The two
candidates who had failed to submit balance sheets won and both were awarded contracts.
Manova challenged the procedure in the Danish courts, and the Danish court referred the question to the European Court of Justice
(ECJ) asking “does the EU law principle of equal treatment mean that, after the deadline for applications to take part in a tendering
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procedure, a contracting authority may not ask a candidate to forward a copy of its most recent balance sheet, provision of which was
required under the notice announcing a screening procedure, if the candidate did not provide such documents with an application?”
Judgment
The ECJ noted that, irrespective of this tender being for part B services, the general principles of EU law apply to all public service
contracts with cross-border interest including the principles of equal treatment and transparency. It further noted that in general a
tender cannot be amended after submission. However, where there is a clear case of error or a need for clarification, a contracting
authority may ask for correction or amplification of details subject to the following parameters (as set down in the SAG case5):
1.

The contracting authority has looked at all submitted tenders, and will request clarification from all the tenders who have made
the same error;

2.

The request must relate to all the parts of the tender which require clarification;

3.

Any consequential amendments to the tender must not amount, in reality, to a new tender.

The contracting authority must ensure that it treats all tenderers equally and must ensure that any request for clarification does not
favour the tenderer in any way or disadvantage any of the other tenderers. The ECJ stated that these same principles apply at the prequalification stage, therefore the contracting authority can request the correction or amplification of details in the pre-qualification
questionnaire on the basis set out above as long as it relates to details or information which can be shown to pre-date the deadline
for the expression of interest in the tender process. However, this would not be permitted where the tender documents state that
such missing information would result in exclusion from the tender process.
This case helps to further clarify the ability of contracting authorities to request clarification from economic operators at both prequalification and tender stages. Following this case, contracting authorities should think carefully before removing their discretion to
reject a tenderer who has not provided all the requested information/documents.

2.4 Injunction granted to second placed tenderer in £1 billion waste contract6
This case concerns a £1 billion competitive dialogue for a 30 – 35 year “energy from waste” contract. The contracting authority,
Merseyside Waste Disposal Authority (MWDA), ran a competitive dialogue procedure which took six years (from PQQ stage) to reach
award stage.
MWDA was prevented from entering into contract with the winning contractor, SITA, because another tenderer, Covanta, commenced
proceedings against MWDA alleging manifest errors in the scoring of the tender. Covanta’s action sought to bring about the
automatic suspension of the award of the contract pursuant to Regulation 47G of the Public Contracts Regulations 2006 (as amended)
(Regulations). However, MWDA argued that the Regulations did not apply because the procurement commenced before 2009 (which
was the year that introduced Regulation 47G into the Regulations). The Court agreed.
Coventa then sought an interim injunction in accordance with the American Cyanamid test. The American Cyanamid test asks: is there
a serious question to be tried? If there is, then there are two further questions: namely whether damages are an adequate remedy for
a party who was injured by the grant or the failure to grant the injunction, and the more general question as to where the balance of
convenience lies.
In applying this test the Court found that:
1.

It was in the public interest that MWDA, as a contracting authority, complies with procurement legislation.

2.

If MWDA entered into contract with SITA, damages would not be an adequate remedy for Covanta mainly because of the
complexity of quantifying damages. The judge noted that it would be difficult to work out what Covanta’s actual rate of return
might have been, because it would depend on so many variables and went on to state that “[t]he ascertainment of damages
arising from this part of the claim would be... virtually impossible”. Moreover the judge noted that, if Covanta didn’t obtain the
injunction but was then successful at trial, a claim for damages on such a large contract would, regardless of how it was calculated,
exceed the resources available to MWDA and this ultimately would lead to the customers having to pay for the service twice over.

3.

In the context of the duration of the contract, and the time taken over the competitive dialogue, the impact of a nine month
delay for trial was proportionately acceptable. The judge also considered the impact on the environment and concluded that
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the extra landfill produced over the nine month period was in the overall context of the landfill produced through delay to the
procurement process not a factor that could support the refusal of the interim injunction.
4.

If an injunction was not granted, Covanta would be deprived of the remedy prescribed by EU law.

5.

The factors in favour of refusing the injunction were: the financial cost of delay on MWDA and the adverse effect of delay on SITA.

In his summary the judge said that the factors in favour of granting the injunction outweigh the factors in favour of refusing it and
stated that “granting an injunction for what is a relatively short time in the contract of this case, involves the least risk of injustice.
Subject therefore to the provision of the guarantee in respect of the cross-undertaking in damages, I would grant Covanta the
injunction sought”.
Recent case law in England & Wales has favoured the lifting of any automatic suspension to the award of a public contract, and in
Northern Ireland there have been some recent decisions that have gone the same way. However, this case is a timely reminder that
in certain cases, damages may not be an adequate remedy in which case the automatic suspension (or interim injunction as was the
case here) will not be lifted.

2.5 The importance of ensuring that tender submissions are complete7
The case of All About Rights Law Practice (ARR), involved a renewed application for judicial review of a decision taken by the Legal
Services Commission (LSC) to exclude a tenderer from a competitive process for the provision of publically funded legal services in
the field of mental health in an area of England. ARR, a solicitor and sole practitioner, is a specialist in the area of mental health who
undertakes mostly legal aid work.
At the initial hearing, in 2011, the court heard that ARR had mistakenly submitted a blank mandatory form when submitting its
tender documents. The court found that the LSC had acted correctly in not allowing AAR to correct the mistake and that it had
acted proportionally in rejecting AAR’s tender. However, it was consequentially found that there were inadequacies in the evidence
provided by LSC and as a result the matter was remitted for a new ruling.
The main questions before the court in the second hearing were:
1.

Whether or not the decision to reject the tender was proportionate; and

2.

Whether or not there has been inequality of treatment between AAR and others.

The following principles guided the court:
1.

in relation to matters of assessment the court must allow an appropriate margin of appreciation;

2.

the court should only intervene in a tender assessment when it is satisfied that there has been some manifest error or conduct
which is unjustifiable;

3.

by virtue of Regulation 47A of the Public Contract Regulations 2006 (as amended) (Regulations), a contracting authority is under
an obligation to comply with any enforceable Community obligation, including the principles of proportionality and good
administration;

4.

although it may be proportionate to accept tenders after the deadline date for receipt, this is only the case where there is a clear
need for clarification or correction of an obvious mistake. Such corrections must not have the effect of improving the tender to
the disadvantage of others; and

5.

contracting authorities are obliged (pursuant to Reg. 4(3) of the Regulations) to treat economic operators equally and in a nondiscriminatory way and to act in a transparent manner.

AAR claimed that excluding its bid because of the blank form was disproportionate but the court concluded that this was not the
case because:
•
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It was clear from the tender documents that it was mandatory to complete the form concerned. The tender documents also
made it clear that tenderers would not be permitted to amend or alter their tender submission after the submission deadline.
All About Rights Law Practice, R (on the application of) v The Lord Chancellor [2013] EWHC 3461 (Admin).

•
•

The mandatory form was the “heart of the bid” – it was the only form that was identified as being mandatory for the tender.
A populated form submitted after the tender submission deadline would amount to a new tender submission which would
improve AAR’s position and would disadvantage others. Furthermore, as the form was blank, LSC could not ask for clarification
of information in it or enquire as to an obvious error.

The court also held that the fact that LSC had taken a more lenient approach to allowing clarifications and corrections to the PQQs
did not mean that the strict approach in relation to the form was disproportionate. There were also some clarifications of obvious
errors sought at the ITT stage but the court found that none of these involved a situation in which no information had been submitted
(i.e. a blank form). Two other tenderers had submitted blank mandatory forms and these tender submissions were also rejected. The
court concluded from this that there had been no unequal treatment between those who had failed to return the form and that LSC’s
rejection of the AAR tender submission was not disproportionate.
This case highlights the need for diligence when completing tender documents. It also makes an interesting distinction between
situations where submitted information requires clarification and where no information has been submitted at all.

2.6 Tender Validity Period8
Facts
The Complainant was one of a number of tenderers for a contract with the European Commission. On 16 July 2012 the deadline for
submission of the tenders expired. On 16 October 2012 the Commission asked the tenderers to extend the validity of their tenders
(after the expiry of the tender validity period). An unknown email error on Friday 12 October meant that an original email request
from the Commission for an extension of the tender validity period was not received by the tenderers until after expiry of the tender
validity period. On Monday 15 October 2012 the Commission became aware of the email error and on Tuesday 16 October 2012 sent
a second email to the tenders requesting an extension of the validity of their offers. All of the tenderers, including the complainant
agreed to the extension of the tender process.
By a letter dated 5 November 2012 the complainant drew the Commission’s attention to what it considered were irregularities in
the procurement procedure and ultimately the complainant lodged a complaint with the European Ombudsman. The complainant
requested that the Commission should cancel the tender procedure and re-launch it.
The Commission argued that, in general terms, the obligation to respect deadlines was designed to ensure the equal treatment
of all tenderers and that the failure to comply with the deadline did not negatively affect the equal treatment of the tenderers. The
Commission also claimed that cancellation of the tender procedure would be contrary to the fundamental principles underpinning
EU tender procedures, as well as the principles of good administration. The Commission argued that accepting the request for the
cancellation of the procedure would mean that the costs incurred for the tender procedure would be wasted and cancellation of this
tender procedure would have meant forfeiting the budget for the project altogether. The Commission claimed that the decision to
continue with the procedure, despite the expiry date for extensions having passed, was in line with the principle of proportionality.
The Ombudsman looked to the relevant rules which set out the procedure for extension of the validity of tenders which clearly
identified that the Commission may request the validity of a tender provided that such a request is made before the period of
validity expires. The Ombudsman therefore found that the Commission’s approach constituted an instance of maladministration.
The Ombudsman then went on to assess whether the Commission should have cancelled the tender procedure and re-launched
it. The Ombudsman identified that cancelling and re-launching the procedure would have been a logical course of action once the
Commission became aware that the validity of the tenders had expired. However, the Ombudsman also noted that cancelling the
tender procedure would result in forfeiting €5.5 million budgeted for use in 2012 as there was not enough time to re-launch the
procedure in the current year. The Ombudsman agreed with the Commission that cancelling the procedure and re-launching it would
be disproportionate and that there was no maladministration in relation to the decision not to cancel and re-launch the process.
Comment
This decision offers clear guidance concerning tender validity periods. In view of this decision it is important for contracting authorities
to be aware of the tender validity period set out in the tenders documents and to ensure that any extension thereto is agreed prior
to the expiry of the initial period.
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3 Procurement News Roundup
3.1 New thresholds
The financial thresholds have been revised upwards with effect from 1 January as set out in the table below:

3.2 Judicial Review and time limits for action in Northern Ireland
In England and Wales the Civil Procedure Rules 1998 (S.I. 1998/3132) were amended by the Civil Procedure (Amendment No.4)
Rules 2013 which brought the limitation period for judicial review, in respect of decisions governed by the Regulations, into line with
the limitation period under the Regulations, namely 30 days. However, the Civil Procedure Rules do not apply in Northern Ireland,
therefore the limitation period here for judicial review of a decision taken under the Regulations remains as is, namely promptly and
in any event within three months from the date when grounds for the application first arose (until such time as any mirror-image
legislation is passed by the NI Assembly).
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