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1. Welcome
This update of our procurement bulletin once again highlights the fluid nature of this sector. The key policy evolution at this time
is the agreement by the EU institutions (the Commission, the Council and the Parliament) of the final drafts of the new EU Public
Procurement Directives. The three new Directives are expected to be adopted in December this year. It remains to be seen whether
the new rules, as a recent Policy Note from the Cabinet Office suggests, will allow contracting authorities “to run procurement
exercises faster with less red tape, and more focus on getting the right supplier and the best tender” or whether the process for
suppliers will indeed be “quicker, less costly and less bureaucratic”. The final wording of the new Directives is now available and we
will update you on the changes in more detail in our next procurement update.
The recent case law summarised in this update will undoubtedly provide comfort to contracting authorities as it confirms the reluctance
of the courts to interfere with a contracting authority’s assessment of a tender unless there has been manifest error. In addition, the
two recent NI cases (summarised at paragraphs 2.1 and 2.4 below) are examples of the NI courts lifting the automatic suspension
which may mark a change in the approach of the NI High Court which has to date favoured leaving the automatic suspension in place.
We hope that you find this update useful and would welcome any comments on its content or format.

2. Summary of caselaw
2.1 Automatic suspension of contract set aside
In the case of Resource (NI) Limited v University of Ulster1, Resource brought a challenge against the University of Ulster (University)
on the basis that the winner of a competitive tender process did not meet the minimum financial requirement and that its tendered
price was abnormally low.
The first ground centred around the question of whether the University had been entitled to clarify, during the standstill period,
whether the tenderer was relying on the resources of the parent company to meet the turnover requirement. The judge merely stated
that there was a serious issue to be tried but did not offer any views.
The second ground centred around the question of whether the University should have rejected the successful tender on the basis
that it was abnormally low. The Court dismissed this argument by relying on the Varney case2 in which the Court had stated that
contracting authorities are not obliged to investigate suspect tenders unless they propose to reject the tender. The Court’s decision
on this point is surprising as the judge does not appear to have considered the European Court of Justice’s (ECJ’s) remarks in the
SAG case3 where it held that a contracting authority must clarify an abnormally low offer whether or not it is proposed to be rejected.
Despite holding that there was a serious issue to be tried in relation to the first ground, the Court found that the automatic suspension
should be lifted. It held that damages would be an adequate remedy and that any delay to the commencement of the contract would
cause serious project management issues for the University as the work could only take place during the summer holiday period.
The Court also found that it would be against the public interest to suspend the award of the new contract in light of limited public
resources. In doing so, the Court agreed with the University who had argued that it should be allowed to benefit from the efficiencies
and improved services the contract would offer.
This case is noteworthy as the High Court in Northern Ireland has to date favoured leaving the automatic suspension in place while
proceedings await full trial. This judgment will no doubt be well received by contracting authorities and may give disappointed
bidders pause for thought before issuing a writ.

2.2 Contracts between public bodies
There have been two recent cases concerning contracts between public bodies.
In the case of Azienda Sanitaria4 an Italian local health authority, Azienda Sanitaria Locale di Lecce (ASL), directly awarded a contract
to the University of Salento (University) for the study and assessment of the vulnerability of hospital buildings located within ASL’s
area to earthquakes. Payments under the contract amounted to the University’s costs. The direct award was challenged in the Italian
courts on the basis that it amounted to a breach of EU procurement law. The Italian court referred the question of whether the direct
award arrangement between the two bodies was in breach of the Public Sector Directive (2004/18/EC) (Directive) to the European
Court of Justice (ECJ).
The case is noteworthy in relation to two points. Firstly, it clarifies that a contract can involve work for “pecuniary interest” (which is
one of the aspects of the definition of a public contract within the Directive), even if payment under the contract is limited to cost.
Secondly, the case involved consideration by the Court of the two types of public contract that may be exempt from the auspices of
EU procurement law:
1.

“in-house” contracts (i.e. contracts awarded by a contracting authority to another public entity over which it exercises control,
see the judgment in Teckal5 ); or

2.

arrangements which establish cooperation between public entities involved in carrying out their activities (see the Hamburg
Waste6 case) .

The ECJ found that the in-house exemption was clearly not applicable here. Regarding the second “cooperation” exemption, the
ECJ clarified the conditions which must be met for this exception to the EU procurement rules to apply. The ECJ found that the
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exemption applies to arrangements which establish co-operation between public entities with the aim of ensuring that a public task
that they all have to perform is carried out. The Court also held that the work involved must be undertaken by both parties as a matter
of law and that this was not the case here. In addition, the Court developed the Hamburg test by setting out three conditions which
must all be met for the exemption to apply:
1.

the contracts must be concluded exclusively by public entities without any participation of a private party;

2.

no private provider must be placed in a position of advantage vis-á-vis it’s competitors; and

3.

implementation of the co-operation must be governed solely by considerations and requirements relating to the pursuit of
public interest objectives.

Accordingly the ECJ held that the direct award of the contract was in breach of EU procurement law and that the contract should have
been tendered in accordance with the Directive.
The second case, the case of Piepenbrock7, involved an association of local authorities (Association) which included the City of Düren
(City). A private contractor, Piepenbrock, had a number of contracts for cleaning buildings owned by the Association. The Association
drew up a contract with the City which transferred responsibility for cleaning the buildings to the City in return for compensation.
The cleaning tasks were to be carried out by a company owned by the City, and the City fulfilled a supervisory role in relation to the
management of the contract.
Piepenbrock brought an action before the German courts seeking an order prohibiting the Association from entering into the contract
with the City without carrying out a public procurement procedure. It claimed in particular that the contract was not covered by the
in-house exemption. The ECJ held that the Teckal test did not apply as neither party had control over the other. In assessing whether
the Hamburg test applied, the ECJ noted that the public procurement rules are not applicable to contracts which:
1.
2.
3.
4.

are concluded exclusively by public authorities;
do not involve the participation of a private party;
do not place a private provider of services in a position of advantage in relation to its competitors; and
are governed solely by considerations and requirements relating to the pursuit of objectives in the public interest.

The Court held that all of these conditions must be met in order to fall within the Hamburg exemption. The ECJ found that the aim
of the contract was not to establish co-operation with a view to carrying out a public task, and furthermore that, in authorising the use
of a third party to undertake the task, that third party might be placed in a position of advantage in relation to other undertakings
active in the same market.

2.3 Grave professional misconduct – some further clarity
In the Polish case of Forposta8, a utility tendered for the provision of postal services using the open procedure. Two providers were
selected but the tender process collapsed because the utility was required under Polish law to exclude any firm with which the utility
had, within the last three years, annulled, terminated or renounced a previous contract because of “circumstances for which the
economic operator is responsible” and the portion of the contract that has not been performed must amount to at least 5% of the
contract value.
The Polish legislation was based on the provision in the Public Sector Directive (2004/18/EC) (Directive) permitting exclusion on
the grounds of “grave professional misconduct”. The European Court of Justice (ECJ) was asked to interpret whether the particular
grounds for the exclusion under Polish law were commensurate with the “grave professional misconduct” grounds under the Directive.
The ECJ ruled that the grave professional misconduct exclusion covers “all wrongful conduct which has an impact on the professional
credibility” of the economic operator and is not limited to violations of ethical standards of the contractor’s profession which have
been established by a professional disciplinary body. It was found that the exclusion could encompass contractual violations but
that it requires conduct that involves wrongful intent or negligence of a certain gravity. In this case, the Court found that the Polish
legislation was too wide as the violations for which the firm was responsible were broad, could extend beyond cases of wrongful
intent or negligence and did not allow an assessment of the gravity of the conduct in each individual case.
This case highlights the limited nature of the discretionary ground for exclusion for grave professional misconduct and the need to
assess the particular conduct in question in each case.
7
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2.4 Same answers; different scores
In the case of Lowry Brothers Ltd & Ors v NI Water Ltd No. 29 the two unsuccessful bidders, Lowry and Wilson, brought a challenge
against NI Water (a utility) because they were not invited to tender for a three year multi-supplier framework agreement.
The plaintiffs argued that they had been awarded different marks for similar answers to questions asked in each of two Lots and that
this was in breach of the principles of equality and non-discrimination. They also argued, in the alternative, that NI Water had acted
unlawfully by allowing only 12 bidders through to tender stage when the PQQ documentation stated that up to 16 bidders would be
taken through. The plaintiffs argued that this amounted to an unqualified discretion.
As a preliminary issue the Court had to consider whether a challenge to one particular Lot within a framework resulted in an automatic
suspension to the award of that particular Lot or the award of the entire framework. The Court concluded that as NI Water was
procuring a framework agreement, the suspension applied to the award of that framework agreement in its entirety.
In turning to the substantive argument being put forward by the plaintiff, that the different marks awarded for the similar answers
amounted to a manifest error, the Court had to first determine whether the plaintiffs had a good arguable case. It concluded that the
OJEU notice and the PQQ clearly demonstrated the intention to run a competition for different Lots. As a result the Court held that
the different scores were justified on the basis that there appeared to be differences between the work in the 2 Lots (one lot was for
infrastructure assets and the other for non-infrastructure assets). The Court dismissed the argument that allowing 12 rather than 16
bidders conferred an unrestricted freedom of choice on NI Water and was thus unlawful. The Court noted that, while this undoubtedly
reserved a degree of discretion to NI Water, it did not infringe legal principles.
In considering the balance of convenience the Court concluded that damages were an adequate remedy and that there was a clear
public interest in allowing the framework agreement to be awarded as NI Water’s infrastructure was in desperate need of repair/
reinstatement. Accordingly the Court granted NI Water’s application to lift the automatic suspension.
This case is another example of the NI High Court lifting the automatic suspension and is also a salient reminder of the importance
of ensuring that the evaluation procedure is both robust and consistent.

2.5 Experience of incumbent contractor
The Scots law case of Glasgow Rent Deposit and Support Scheme v Glasgow City Council and BY People Limited10 concerned a
tender for the provision of accommodation to homeless people over a period of three years. The plaintiff’s tender was the lowest
priced tender but it had lost marks in the quality assessment due to an apparent lack of clarity on service delivery and overview of
service (e.g. timescales, implementation, working relationships etc). The plaintiff argued that the Council’s decision to exclude them
was in breach of the principles of equal treatment, transparency, non-discrimination and proportionality. The Court found that the
Council had erred in that it had stated that the lowest priced tender would receive full marks for price but that the plaintiff had only
received 3,656 out of 4,000 marks. However, the Court also noted that even if this “gap” was closed, it would still not have put the
plaintiff into the winning position.
The plaintiff argued, in relation to its loss of marks for quality, that it was plainly obvious to the Council that the plaintiff, as the
incumbent contractor, had well developed service delivery processes. The Court ruled that this procurement was not a renewal of
the same type of service but was a procurement for a slightly different service. The plaintiff also argued that, if it had been allowed
to submit a price that covered the three years of the contract, rather than the price for one year, it would have been able to submit a
more competitive price and therefore a more advantageous tender.
The Court referred to the Shetland Line11 case where the judge had stated that “[t]he Court should be mindful of the risks of
becoming embroiled in the merits of the evaluation and assessment of tenders in a public procurement exercise. Not only is the court
poorly placed to do this, it would be quite wrong for it to trespass on the jurisdiction clearly given to the contracting authority to
exercise a broad discretionary judgment as to the identification of the most economically advantageous bid. The court’s jurisdiction
is to supervise the way in which the process has been carried out, and to review whether proper procedures and the basic principles
underlying the Directive have been respected, for example, those concerning equality of treatment and transparency”.
Based on this, the Court in this case held that it could only step in where there had been manifest error on the part of the contracting
authority and, while there had been confusion surrounding the price evaluation, all the submitted tenders had been treated equally
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and assessed against the same criteria. The Court said that it could not entertain arguments setting out how the plaintiff thought that
the evaluation process could have been better and why the Council was wrong to assess the tenders as it did.
The case will undoubtedly provide comfort to contracting authorities as it confirms the Courts’ reluctance to interfere with a contracting
authority’s assessment unless there has been a manifest error.

2.6 Taking the abnormally low road
In the Scots law case of Amey LG Limited v The Scottish Ministers12 the Court had to address the question of what amounts to
an abnormally low tender submission. The contracting authority ran a competitive procurement competition for contracts for the
management and maintenance of trunk roads in the North West and South West of Scotland. Amey LG Limited (Amey) submitted a
tender which was some 80% below the estimated contract value and significantly lower than the nearest placed tenderer. Amey had
priced 84 out of 88 items at 0.01p as well as incorporating considerable discount rates throughout the bid.
The contracting authority (Transport Scotland, under the auspices of the Scottish Ministers) identified the bid as being potentially
abnormally low and Amey was asked to justify it. Amey claimed that it was a “holistic bid” that had been based on its experience as
a service provider in this region over previous years. The contracting authority rejected the bid on the basis that it carried significant
unacceptable risks, was neither economically viable nor sustainable and was not genuine.
The Court stated that it would need to consider the strength of each party’s case, the balance of convenience and the public interest.
The judge did not accept Amey’s argument that the contracting authority had not understood the “holistic” nature of the bid and
had therefore made a manifest error. He noted that the contracting authority was entitled to ask Amey to provide information and
explanation in relation to its tender and that the contracting authority was entitled to conclude that the offer carried unacceptable
risks for the contracting authority and was neither economically viable nor sustainable. The Court concluded, on the balance of
convenience, that there was a need for certainty over the contract as a delay in the award of the contract would cause serious
disruption to the planned road maintenance and cause higher costs for the contracting authority and the winning tenderers. In
turning to the public interest the judge stated that the “economic and efficient operation of the procurement process and the proper
provision of the desired services to Scotland’s trunk roads” was within the public interest and so the automatic suspension should be
lifted. Damages were seen as an adequate remedy for Amey should they choose to pursue their claim.
This case once again highlights the wide discretion which the Court will give a contracting authority and its reluctance to interfere with
commercial decisions of contractual authorities.

2.7 Assessment of Curricula Vitae at award stage
In the case of Evropaiki Dynamiki13 the European Court of Justice (ECJ) was the contracting authority and it rejected tenders submitted
by European Dynamics (ED) for the provision of various IT services.
ED argued that the ECJ had confused the selection criteria and the award criteria by considering the curricula vitae of proposed team
members during the award phase as well as at the earlier selection stage. It is well established that the selection and award stages
are two distinct phases in a regulated procurement process. The selection stage is concerned with the examination of the economic
operator’s ability to undertake the contract while the award stage is based on how the tenderer will deliver the contract14 .
The European General Court confirmed the Lianakis case and noted that, during the selection stage, an economic operator’s suitability
may be assessed by reference to their technical and professional capacity and, during award stage, by reference to the quality of the
tender submission and not to any selection criteria which have been assessed at the selection stage.
What is interesting about this case is that the European General Court found that the evaluation of CVs during the award stage was
different to the evaluation undertaken at the selection stage and held that there can be circumstances where it is permissible to
evaluate CVs at the award stage. It stated that “in a case where both a framework contract relates to services of a highly technical
nature and the precise subject matter of the services to be provided must be determined progressively as performance of that
contract proceeds, the technical skills and professional experience of the members of the team proposed are liable to have an impact
on the quality of the services rendered under the contract. In such a situation, the technical skills and professional experience may
therefore determine the technical value of a bidder’s tender and, consequently, its economic value”.
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This case shows that CVs can be taken into consideration at award stage, particularly for service contracts where the specific experience
of personnel assigned to a contract may affect the selection of the most economically advantageous tender. However, caution should
be exercised before relying on this case as the services in this case were of a very technical nature (i.e. maintenance, development
and support of computer applications).

2.8 Minimum economic capacity
In a reference from a Hungarian court to the European Court of Justice (ECJ)15 the issue of setting a minimum economic requirement
for economic operators was examined. The Hungarian contracting authority had set a minimum requirement for financial and
economic capacity pursuant to which economic operators had to prove that the profits in their balance sheets had not been negative
more than once in the last three financial years. Under Hungarian law a company may not make a dividend distribution where its
balance sheet is negative. Hochtief Solutions AG was one of the bidders. It has an arrangement with its parent company, Hochtief
AG, which requires Hochtief Solutions AG to transfer all profit to Hochtief AG on an annual basis which meant that the balance
sheet was zero, or was negative on occasion. Unlike Hungary, there is no such legal restriction on the distribution of dividends under
German law. Hochtief Solutions AG contested the requirement to prove that the balance sheet met this minimum financial threshold
by arguing that it was discriminatory.
The ECJ held that a contracting authority may require a minimum level of economic and financial standing to be demonstrated
by reference to certain aspects of the company’s balance sheet. It found that under Article 47 of Directive 2004/18/EC, contracting
authorities have a reasonable degree of choice in setting minimum levels of economic and financial standing. The ECJ re-confirmed
the principle that minimum capacity levels must be related and proportionate to the subject matter of the contract at hand and
that the criteria chosen to establish the minimum level must be objective and relevant to the contract. The ECJ concluded that the
Hungarian laws relating to dividends were not discriminatory but that the dividend transfer arrangement within the Hochtief Group
was the issue that caused the problem for Hochtief Solutions AG.
This case re-iterates the principles applicable to the selection and setting of minimum requirements in a tender process, namely that
they should be related and proportionate to the contract subject matter, and be specifically for the purpose of demonstrating an
economic and financial threshold required for the performance of the contract without going beyond what is reasonably necessary
for that purpose.

2.9 Activities within a single member state
The case of Quidnet v Hounslow Council16 concerned a proposal by Hounslow Council to enter into an agreement with Legal &
General concerning a site which Hounslow Council wished to develop. Legal & General owned a shopping centre adjacent to the
development site. The site consisted of land owned by Hounslow Council (60%) land owned by Legal & General (20%) and land
owned by third parties (20%). The proposed agreement with Legal & General was a “development agreement pursuant to which
Hounslow Council was going to lease land to Legal & General. The agreement did not contain any obligation on Legal & General to
carry out any development.
Quidnet, who owned another shopping centre in the area, brought a challenge claiming that the proposed arrangement violated
its right to provide services pursuant to Article 56 of the Treaty for the Functioning of the European Union (TFEU) on the basis that
it should have been advertised. The Court held that Article 56 TFEU did not apply because there was no obligation to develop the
site or to provide any services, the arrangement was a simple lease. The Court further stated that TFEU could not apply because this
was a purely internal situation, that is to say, domestic to the member state concerned: no non-domestic entities were involved in the
proposed development and there was no evidence to suggest that there would be any.
However, the judge stated (obiter) that, had the TFEU applied, Hounslow Council would not have been compliant with the obligation
of transparency that the TFEU entails (i.e. a requirement to advertise and a call for expressions of interest).

2.10 Expert evidence and public procurement disputes
The recent Irish Waste case17 concerned a tender process run by Northern Ireland Water (NI Water) for the award of a contract for
sludge treatment services using the negotiated procedure provided for in the Utilities Contracts Regulations 2006 (as amended)
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(Utilities Regulations). One tenderer, Irish Waste Services Limited (Irish Waste) did not win any work under the contract because it
had failed to attain the minimum threshold for quality as set out in the Invitation to Negotiate.
In 2009, Irish Waste brought proceedings against NI Water for breach of the Utilities Regulations alleging various violations. The first
hearing, held in 2010, concluded with the judgment that the action was “out of time” (i.e. the writ had been filed in the High Court
outside the limitation period which at that time required proceedings to be brought promptly and, in any event within 3 months from
the date when the grounds for bringing proceedings first arose). The judge concluded that the time for bringing proceedings begins
to run when the time for bringing proceedings first arises. However, the European Court of Justice (ECJ) subsequently considered
a similar issue concerning limitation periods and ruled that proceedings must be started within 3 months from knowledge of the
facts giving rise to the alleged violation.18 This meant that the judge was able to consider Irish Waste’s claims in a second judgment
delivered in 2013. Irish Waste made the following claims:
•
•
•
•

the criteria for the award were not identified with sufficient clarity;
the relevant weightings were not stated;
the criteria used by NI Water were linked to ability to perform rather than the most economically advantageous tender (MEAT);
tenders were assessed by reference to a two stage process.

The first two claims can be linked to an established body of case law19 which determines that contracting authorities must publish
the criteria it will be using to evaluate the tender submissions so as to comply with the principle of transparency. The judge rejected
these arguments by finding that both sub-criteria and the relevant weightings had been disclosed, even though the word “criteria”
was not actually used. The judge considered that the criteria had been indicated in the form of questions for tenderers to answer and
that it was clear to tenderers what was being assessed.
The third argument claimed that information relating to experience, manpower and equipment of the tenderer had been taken into
account at award stage and that such information should only have been taken into account at the selection stage in accordance
with Article 54 of the Utilities Directive (2004/17/EC) (Utilities Directive). Irish Waste based this argument on the decision in Lianakis
which prohibits the use of selection criteria at the award stage. However the judge rejected this argument and stated that Lianakis is
not applicable to utilities procurement. He went on to make the point that Article 54 of the Utilities Directive is significantly different
from the text set out in the Public Sector Directive (2004/18/EC) in that Article 54 places no constraint on the selection criteria which
can be considered at this stage. The judge therefore concluded that the Utilities Directive permits contracting authorities to take into
account any matters relating to performance of the contract at the evaluation stage. It is important to note that the judge’s conclusion
on this point was obiter as this particular claim was actually out of time. The judge’s comments on this point have also been criticised
for a number of reasons.
Firstly, they assume that Lianakis establishes that matters relating to tenderer’s ability to perform the contract cannot be considered at
the award stage, which appears contrary to the judgment in Healthcare at Home v The Common Services Agency20 where the Court
seemed to suggest that such matters can be considered where relevant to the quality of likely performance. Secondly, the judge in
the Irish Waste case does not consider the European case of Commission v Greece21 which seems to establish that the Lianakis case
also applies under the Utilities Directive. Thirdly, the judge failed to clarify what criteria utilities may take into account at the selection
stage under Article 54 of the Utilities Directive.
The fourth claim focused on the use of a quality threshold for the assessment of tenders. Under the tender process, where a tenderer
did not reach a set minimum score in relation to quality, that tenderer would then be excluded from the process. Those that passed
the quality threshold would then be assessed based on price.
The fourth argument put forward by Irish Waste was that the two stage assessment amounted to a breach of the Utilities Regulations
in a case where the award is to be made on the basis of the MEAT. The judge rejected this argument on the basis that all bids were
subjected to the same process and stated: “there is nothing objectionable about a contracting authority setting minimum standards
for quality which must be attained prior to an evaluation of the price of the bid. Indeed as it appears to me it is clearly in the public
interest that those who do not meet a minimum standard for quality should not be considered”. The judge’s remarks on this point
appear to be equally relevant under the Public Contracts Regulations 2006 (as amended) as the rules on award criteria are the same.
While this judgment confirms that the Utilities Regulations afford utilities a wider discretion in relation to the procurement process,
the judge’s comments in relation to the selection stage should be read with caution for the reasons set out above. It is important that
utilities set out the assessment process at tender stage clearly and in a manner that gets the best results for the contracting utility.
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3 Procurement News Roundup
3.1 New Procurement Directives
The adoption of new directives governing procurement in the EU moved a step closer in July when the European Council, the
European Commission and the European Parliament reached agreement on the drafts of the directives after 18 months of intense
scrutiny. There are three proposed new directives: a revised public sector directive, a revised utilities sector directive and a new
directive for concession contracts. The drafts have recently been published on the Council of the European Union website.
It is expected that the EU will adopt the new directives in December 2013. Each Member State must then implement the EU directives
by transposing them into domestic law within 2 years from the date of adoption. The Cabinet Office has announced that it is planning
to accelerate the implementation of the new regulations (for England, Wales and Northern Ireland). It has recently published a
Procurement Policy Note22 in which it states that “the revised package represents an excellent overall outcome for the UK” it goes
on to say that:
“[T]hese changes support UK Government priorities of economic growth and deficit reduction by making the public
procurement process faster, less costly, and more effective for business and procurers alike. For contracting authorities,
this means being able to run procurement exercises faster, with less red tape, and more focus on getting the right supplier
and the best tender. And for suppliers, the process of bidding for public contracts should be quicker, less costly, and less
bureaucratic, enabling suppliers to compete more effectively.”
The main changes will be as follows:
•
•

•
•
•
•
•
•
•
•
•
•

Abolition of distinction between Part A and Part B services – some services which currently fall under Part B will become fully
regulated;
Special “light touch” regime for contracts for social, health and other specified services over €750,000 – take note: even though
there will be a lighter touch regime for these contracts, you will be required to publish an OJEU contract notice advertising the
opportunity;
Annual procurement notices and flexibility on tender timescales for some contracting authorities – includes local authorities;
Preliminary market consultations – new provisions permitting pre-OJEU market engagement;
Revised competitive dialogue and negotiated procedures and a new innovation partnerships procedure;
Evaluation criteria – all contracts to be awarded on most economically advantageous tender basis;
New mandatory grounds for exclusion at selection stage and self-cleaning provisions;
Mandatory use of electronic procurement with timetable for implementation;
Shorter timescales for expressions of interest and tender submissions;
Incorporation of in-house (Teckal) and inter-authority cooperation (Hamburg) exemptions;
New type of reserved contract limiting participation to organisations with employee involvement;
New provisions (from Pressetext) for modifications of contracts during their term and for changes to contracting parties.

Any simplifications are naturally welcome, however they do not necessarily lessen risk and many of the difficult areas in procurement
law (e.g. abnormally low bids, material variations and evaluation criteria) are likely to remain contentious. Our next procurement
update will provide a more detailed overview of the main changes in the new directives.

3.2 Challenges to below the threshold contracts
Contracting authorities must comply with the procedures set out in the Public Contracts Regulations 2006 (as amended) (Regulations)
where the estimated value of the proposed contract is greater than the financial thresholds set by the European Commission from
time to time unless the contract falls within one of the derogations set out in the Regulations. However, contracting authorities who
conclude these contracts are bound to comply with the general EU principles of transparency, proportionality, equal treatment, nondiscrimination and mutual recognition as well as the free movement of goods the right of establishment and the freedom to provide
services (Principles) will apply where there is potential for cross border interest in the contract.
It is important to note that the remedies provided for in Part 9 of the Regulations are not available for below threshold and excluded
contracts. Challenges to the procurement process relating to such contracts can only be brought under ordinary domestic law which,
in NI, would normally be in the form of a petition for judicial review.
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It is not always immediately clear whether a challenge should be brought pursuant to the Regulations or by way of judicial review.
In the Scottish case of Sidey Limited v Clackmannanshire Council23 a below threshold contract for the replacement of kitchen and
bathrooms in council houses was awarded to Pyramid (a competitor of Sidey) following a competitive tendering process. There was
a delay in Sidey finding out that its tender had been unsuccessful as the Council had sent the notice to the wrong fax number. Sidey
wrote to the Council (a day after Pyramid had been awarded the contract) and the Council replied to say it would investigate the
matter but did not inform Sidey that it had awarded the contract to Pyramid. The Council subsequently acknowledged that there
had been an error made in the evaluation of Sidey’s tender submission and that Sidey did therefore have grounds to bring a claim.
Sidey brought a claim under the Public Contracts (Scotland) Regulations 2006 (the Scots law equivalent of the Regulations). The
Court held that the challenge should have been brought by way of judicial review because it was below threshold and therefore
unregulated. The Court found that there was no process for contracting authorities to opt into the Regulations even if the tender was
advertised in the OJEU. As a matter of law, the Regulations did not apply if the contract was below threshold.
Judicial review is the process under which a judge reviews the lawfulness of a decision or action taken by a public body. The judicial
review process can be costly and in many instances actions for judicial review in relation to a below threshold contract would therefore
not make commercial sense, thereby arguably depriving a disgruntled economic operator in a below threshold tender from an
effective remedy. This appears to be at odds with European case law, as explained in the Commission’s Interpretative Communication
on below threshold contracts, which states that individuals are entitled to “effective judicial protection of the rights they derive from
the Community legal order”. Available remedies must not be less efficient than those applying to similar claims based on domestic
law (principle of equivalence) and must not be such as in practice to make it impossible or excessively difficult to obtain judicial
protection (principle of effectiveness).
It is questionable whether judicial review provides an equivalent and effective remedy to an action brought under the Regulations.
The use of judicial review for below threshold challenges has not yet been challenged under the principle of effectiveness. Until that
date, it is important for economic operators and contracting authorities alike to consider what remedies apply before considering
taking legal action.
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